DEPARTMENT OF THE TREASURY

POLI CY AND PROCEDURES TO ENSURE CONSI DERATI ON OF POTENTI AL
| MPACTS OF REGULATI ONS ON SMALL ENTI TI ES

1. STATEMENT OF PCLI CY

It is the policy of the Departnent of the Treasury
that all offices and bureaus:

(a) Seek to mnimze, consistent with statutory
requi renents and sound regul atory policy, the conpliance
and paperwork burdens of all their regulations on snal
entities. Small entities include small businesses, snall
not-for-profit enterprises, and snall governnenta
jurisdictions.

(b) Adhere to the requirenments of the Regul atory
Flexibility Act (5 U S.C. 601 et seq.) and ot her applicable
| aw when devel opi ng regul ati ons subject to that Act.

2. COWPLI ANCE WTH THE REGULATORY FLEXIBILITY ACT

(a) In Ceneral.??The Regulatory Flexibility Act (RFA)
applies to all regul ations except as provided in paragraph
2(b). The RFA directs each bureau or office that is
required by 5 U S.C. 553 or any other law to publish a
noti ce of proposed rul emaking to consider the inpact of the
regulation on small entities.

(b) Nonapplicability.??Except as may be ot herw se
required by law, the requirenents set forth herein (other
t han paragraph 2(c)) do not apply to:

(1) Advance notices of proposed rul emaking
( ANPRMVB) ;

(2) Except as provided in paragraph 2(f) (1),
regul ati ons not required to be issued with notice and
opportunity for public comment pursuant to 5 U. S. C
553, or any other law, even if a NPRM is published at
t he discretion of an office or bureau;

(3) Final regulations for which the preceding
NPRM was publ i shed before January 1, 1982;



(4) Regul ations of particular applicability
relating to rates, wages, corporate or financial
structures, or reorganization thereof, prices,
facilities, appliances, services, or allowances
therefor, or to valuations, costs or accounting, or
practices related to such rates, wages, structures,
prices, appliances, services or allowances; and

(5) To the extent provided in paragraph 2(g),
regul ations that will have a significant economc
i npact on a substantial nunber of small entities that
are issued in response to an enmergency situation or a
short-term deadl i ne i nposed by statute or judicial
order.

Not wi t hst andi ng that the RFA may not apply to certain
regulations, it is the policy of the Departnent of the
Treasury that offices and bureaus seek to mnim ze,
consistent with statutory requirenments and sound

regul atory policy, the conpliance and paperwork
burdens of such regulations on small entities.

(c) Certification or Statenment of Nonapplicability.??

(1) In Ceneral.??

(A (i) The RFA provides that an agency nay
exenpt a regulation fromthe requirenent to
prepare regulatory flexibility anal yses upon
certification that the regulation will not have a
significant econom c inpact on a substanti al
nunber of small entities. |In order to make this
certification, an office or bureau needs to
undertake a prelimnary analysis of who is
affected by the regulation and, if the regul ation
affects small entities, the nature (quantified to
the extent practicable) of that effect.

(i1) I'n sonme instances the RFA may not apply
to a regqgul ation.

(B) Notwithstanding a certification that a
NPRM wi | | not have a significant econom c inpact
on a substantial nunber of small entities, if a
bureau or office, at any time prior to issuing a



final regulation, finds that the regulation is
likely to have such an inpact, the bureau or
office shall notify the Senior Advisor to the
CGeneral Counsel for Regulatory Affairs. Ofices
and bureaus are advised that preparation of an
analysis for the final rule may be required.

(2) Required Federal Register Certification or
Statenent. ? O fices and bureaus shall include in the
preanble to each NPRM tenporary (interinm), and final
regul ation, a statenent as foll ows:

(A) Regul ations Subject to the Act and Not
Having a Significant Econom c |npact on a
Substantial Nunber of Small Entities.??In the
case of a regulation subject to the RFA that:?

(i) WIIl not have a significant
econom ¢ inpact on a substantial nunber of
smal |l entities, or

(ii) Inplenents a statute or other
| egal authority that inposes a significant
econom c inpact on a substantial nunber of
smal|l entities, to the extent such inpact
flows directly fromsuch statute or
aut hority,

a certification substantially simlar to the
fol |l owi ng:

"It is hereby certified that this regulation wll
not have a significant econom c inpact on a
substantial nunmber of small entities.
Accordingly, a regulatory flexibility analysis is
not required.”

This statenment nust be followed by a factua
expl anation of the basis for the certification

If the regul ation does not affect small entities,
the statenment should explain who is affected by
the regul ati on.

If the effect on small entities flows directly
fromthe statute or other |egal authority being



i npl enented, the statenment should explain why
that is the case.

I f the nunber of small entities affected is not
substanti al and/or the econom c inpact on
affected small entities is not significant, the
statenment shoul d expl ain why, and include, to the
extent practicable, a quantification of the
nunber of small entities affected and/or the
econom c i npact.

(B) Regul ations Not Subject to the Act.??In
the case of a regulation not subject to the RFA
a statenent explaining why the RFA does not

apply.

(O Reqgul ations Subject to the Act and
Having a Significant Econonmic | npact on a
Substantial Nunber of Small Entities. These
regul ations require the preparation of an initial
or final analysis, depending on the stage of
rul emaki ng.

(d) Initial Regulatory Flexibility Analysis (IRFA).??

(1) Content.?In the case of a NPRMthat is likely
to have a significant econom c inpact on a substanti al
nunmber of small entities, the initiating office or
bureau shall prepare an I RFA. The anal ysis shall be
approved by the head of the office or bureau and
acconpany the regulation through all reviewlevels.
The anal ysis shall contain:

(A) A description of the reasons why action
by the agency is being considered;

(B) A succinct statement of the objectives
of, and the | egal basis for, the proposed rul e;

(C A description of, and where feasible, an
estimate of the nunber of small entities to which
the proposed rule will apply;

(D) A description of the projected
reporting, recordkeeping, and other conpliance
requi renents of the proposed rule, including an
estimate of the classes of small entities that



will be subject to such requirenents and the type
of professional skills necessary for preparation
of the report or record;

(E) An identification, to the extent
practicable, of all relevant Federal rules that
may duplicate, overlap or conflict with the
proposed rule; and

(F) A description of any significant
alternatives to the proposed rule that acconplish
the stated objectives of applicable statutes and
that mnimze any significant econom c inpact of
t he proposed rule on snmall entities, including a
di scussion of significant alternatives such as: ??

(1) The establishnment of differing
conpl i ance or reporting requirenents or
ti metabl es that take into account the
resources available to small entities;

(ii) The clarification, consolidation
or sinplification of conpliance and
reporting requirenents for small entities;

(tii) If applicable, the use of
performance standards rather than design
standards; and

(iv) The exenption fromthe rule, or
any part of the rule, for snmall entities.

(2) Publication.?The originating office or bureau
shall include the full IRFA either in the preanble to
the NPRM or as an appendi x to the NPRM

(3) Public Participation. ??Wen an office or
bureau publishes in the Federal Register a proposed
rule for which it has prepared an | RFA, the office or
bureau shall take steps to offer affected snall
entities additional opportunities to participate in
t he rul emaki ng through the reasonabl e use of
t echni ques such as:

(A) Publishing the NPRMin publications
likely to be read by affected small entities;



(B) Directly notifying interested smal
entities (or trade associ ations representi ng such
smal|l entities) of the rul emaking;

(O Hol di ng open conferences or public
hearings for affected small entities; and

(D) Posting the NPRM on the Internet and re-
ceiving public comments by electronic mail

(4) Transmttal to Small Busi ness
Adm ni stration. ??A copy of each NPRM that includes an
| RFA shall be transmtted by the originating office or
bureau to the Chief Counsel for Advocacy of the Snmal
Busi ness Admi ni stration.

(e) Final Requlatory Flexibility Analysis (FRFA).??

(1) Content.??In the case of a final regulation
for which an | RFA was prepared or for which a FRFA is
otherwi se required, the originating office or bureau
shall prepare a FRFA. The anal ysis shall be approved
by the head of the office or bureau and shal
acconpany the regulation through all review | evels.
The anal ysis shall contain:

(A) A succinct statenment of the need for and
the objectives of the rule;

(B) A sunmary of the significant issues
rai sed by the public comments in response to the
| RFA, a summary of the assessnent of the office
or bureau of such issues, and a statenent of any
changes nade in the proposed rule as a result of
such coment s;

(C A description of, and an estimate of the
nunber of, small entities to which the final rule
w Il apply, or an explanation of why no such
estimate i s avail abl e;

(D) A description of the projected
reporting, recordkeeping, and other conpliance
requi renments of the rule, including an estinmate
of the classes of small entities that will be



subj ect to such requirenents and the type of
prof essi onal skills necessary for preparation of
the report or record; and

(E) A description of the steps the office or
bureau has taken to m nim ze the significant
econoni c inpact of the rule on small entities
consistent with the stated objectives of
applicable statutes, including a statenent of the
factual, policy and | egal reasons for selecting
the alternative adopted, and why each of the
other significant alternatives to the rule
consi dered by the agency that affects the inpact
on small entities was rejected.

(2) Public Availability.??The originating office
or bureau shall include the full FRFA either in the
preanble to the final regulation or as an appendix to
the final regulation.??

(f) Additional Requirenents for the Internal Revenue
Service (IRS) and the Al cohol and Tobacco Tax and Trade
Bur eau( TTB)

(1) Interpretative NPRVMs that Contain a
Col | ection of Information.??

(A) In Ceneral .??Section 241 of the Snal
Busi ness Regul atory Enforcenent Fairness Act of
1996 (Pub. L. 104-121) anended RFA section 603 to
include within the scope of the RFA interpret-
tative NPRMs involving the internal revenue | aws
of the United States to the extent such NPRVs
i npose on snmall entities a "collection of
information" that is subject to OVMB revi ew and
approval under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501) and 5 CFR Part 1320. The
anmendnent to RFA section 603 applies to NPRWs
(and succeeding final rules) published after
June 27, 1996. Cenerally, a collection of
i nformation includes:

(i) Arequirenent that a small entity
report information to the Federal government;

(ii) Arequirenment that a small entity
mai ntai n specified records, whether or not the



information in those records is reported to the
Federal governnent; and

(iii) Arequirenent that a small entity
di sclose information to a third party or to the
public in general.

(B) Certification or Analysis Required.??ln
the case of a regulation described in paragraph
2(f)(1)(A), IRS or TTB shall either certify that
the collection of information inposed on snal
entities will not have a significant economc
i npact on a substantial nunber of small entities
or prepare the anal yses required by the RFA

(i) Certification.??lf a collection of
information will not have a significant
econom c inmpact on a substantial nunber of
small entities, the preanble to the NPRM and
rul e shall include a statenment substantially
simlar to the follow ng:

"It is hereby certified that the collection
of information contained in this regulation
wi Il not have a significant econom c inpact
on a substantial nunber of small entities.
Accordingly, a regulatory flexibility
analysis is not required.™

This statenment nust be followed by a factua
expl anation of the basis for the certification:

| f the nunber of small entities affected is not
substantial, the statenment should expl ain why and
include, to the extent practicable, a
gquantification of the nunber of small entities
affected.

| f the econom c inpact on affected small entities
is not significant, the statement should include
a di scussion of the burden (as reflected in the
requi red subm ssion to OVB) inposed on snall
entities by the collection of information.

(i) RFA Anal yses. ??




(1) I'f a collection of information
wi |l have a significant econom c inpact on a
substantial nunmber of small entities, IRS or
TTB shall prepare the required regul atory
flexibility anal yses. See Paragraphs 2(d)
and (e) for specific requirements for these
anal yses.

(I'l') Public Participation.??Wen
| RS or TTB publishes in the Federal Register
a proposed rule for which it has prepared an
| RFA, IRS or TTB shall take steps to offer
affected small entities additional opportu-
nities to participate in the rul emaking
t hrough the reasonabl e use of techniques
such as:

(a) Publishing the NPRMin
publications likely to be read by
affected small entities;

(b) Directly notifying
interested snall entities (or trade
associ ations representing such snal
entities) of the rul emaking;

(c) Holding open conferences
or public hearings for affected snal
entities; and

(d) Posting the NPRM on the
| nternet and receiving public comments
by electronic mail.

(2) Subm ssion of Certain Regulations to Chief
Counsel for Advocacy.??

(A) In Ceneral .??Section 7805(f) of title
26, United States Code, prescribes additional
requi renents for notices of proposed rul emaking,
tenporary (interim regulations, and final
regul ati ons not preceded by a notice of proposed
rul emaki ng that are issued by the IRS or TTB.
Section 7805(f) applies if any such regul ation:




(i) I's issued pursuant to authority
contained in title 26, United States Code;
and

(ii) Is not subject to the Regul atory
Flexibility Act.

(B) NPRMs and Tenporary (Interim
Regul ati ons. ??

(i) Subm ssion to Chief Counsel for
Advocacy, SBA ??Imediately follow ng the
publication of a NPRM or tenporary (interim
regulation in the Federal Register, the IRS
or TTB shall transmt a copy of such regul a-
tion to the Chief Counsel for Advocacy of
t he SBA.

(ii) Federal Register Statenment.??Wth
respect to each such regulation, the
preanbl e to such regulation shall contain a
statenent substantially simlar to the
fol | owi ng:

"Pursuant to section 7805(f) of the Internal
Revenue Code, this regulation has been
submtted to the Chief Counsel for Advocacy
of the Small Busi ness Adm nistration for
comment on its inpact on small business.”

(C) Final Regul ations Supersedi ng NPRVs or
Tenporary (Interim Regul ati ons. ??

(i) Conments Submitted by the Chief
Counsel for Advocacy of the SBA ??In
devel opi ng any final regulation that super-
sedes a NPRM or tenporary regul ation, the
| RS or TTB shall consider any comments sub-
mtted by the Chief Counsel for Advocacy of
the SBA within four weeks of the subm ssion
and shall respond to such comrents in the
preanble to the final rule

(i1) Federal Register Statenent.??Wth
respect to each such final regulation, the
preanbl e to such regulation shall contain a




statenent substantially simlar to the
foll ow ng:

"Pursuant to section 7805(f) of the Internal
Revenue Code, the [NPRMtenporary

regul ation] preceding this regulation was
submtted to the Chief Counsel for Advocacy
of the Small Business Adm nistration for
comment on its inpact on small business.

[ The Chief Counsel for Advocacy submtted
comments on the regul ation, which are

di scussed el sewhere in this preanble]."

(D) Final Rules Not Superseding NPRMs or
Tenporary (Interin) Rules.??

(i) Subm ssion to Chief Counsel for
Advocacy, SBA ??The IRS or TTB shall trans-
mt a copy of a final rule that does not
supersede a NPRM or tenporary (interim rule
to the Chief Counsel for Advocacy of the SBA
at |l east four weeks prior to publication in
t he Federal Register.

(i1) Coments Submtted by the Chief
Counsel for Advocacy of the SBA ??The IRS or
TTB shall consider any comments submtted by
the Chief Counsel for Advocacy of the SBA
wi thin four weeks of the subm ssion and
shal | di scuss any response to such coments
in the preanble to the final rule.

(iii) Federal Register Statenment.??Wth
respect to each such regul ation, the
preanbl e to such regulation shall contain a
statenment substantially simlar to the
fol | ow ng:

"Pursuant to section 7805(f) of the Internal
Revenue Code, this regulation was submtted
to the Chief Counsel for Advocacy of the SBA
for conment on its inpact on small business.
[ The Chief Counsel for Advocacy submtted
comments on the regul ation, which are

di scussed el sewhere in this preanble]."



(g)Delay or Waiver of Initial and Final Regul atory
Flexibility Anal yses.

(1) Initial Regulatory Flexibility Analysis
| RFA) . ?7?

(A) When a NPRM responds to an energency
situation or statutory or judicial deadline, and
if the NPRM ot herwi se would require a I RFA, the
bureau or office head, with the concurrence of
the appropriate policy official and the Senior
Advi sor to the General Counsel for Regul atory
Affairs, may determ ne that the preparation of an
| RFA is inpracticable. 1In such case, the trans-
mttal nmenorandumto the Executive Secretary
shal | explain why preparation of the analysis is
i npractical and the preanble to the NPRM shal
include a finding and expl anati on that the NPRM
is being issued in response to an energency or
statutory or judicial deadline and that
conpliance with the requirenents of the RFA
concerning preparation of an IRFA is inprac-
ticable.

(B) Unless the provisions of paragraph
2(g) (2)apply, the bureau or office is required to
prepare a Final Regulatory Flexibility Analysis
(FRFA) at the tine the final rule is published.

(2) Final Regulatory Flexibility Analysis
FRFA) . ??

(A) Wien a final rule responds to an
energency situation or statutory or judicial
deadline, and if such rule otherwi se requires a
FRFA, the bureau or agency head nmay, with the
concurrence of the appropriate policy officia
and the Senior Advisor to the General Counsel for
Regul atory Affairs, delay preparation of the
FRFA. In such case, the transmttal nenorandum
to the Executive Secretary shall explain the need
to delay preparation of the analysis, and the
preanbl e shall include a statenent that the
regulation is being issued in response to an
energency, or statutory or judicial deadline,
whi ch nakes tinmely conpliance with the
requi renment of a FRFA inpracticable.



(B) The originating bureau or office may
del ay publication of the FRFA for a period of not
nore than 180 days after the date of publication
of the final rule in the Federal Register.

(C) The bureau or office shall prepare and
transmt a FRFA to the Senior Advisor to the
Counsel for Regulatory Affairs for review not
| ater than 120 days after publication of the
final rule.

(D) Ofices and bureaus are advised that the
RFA provides that failure to publish the FRFA (or
advi se the public how copies may be obtai ned)
wi thin 180 days after publication of the fina
rule will cause the regul ation to | apse and have
no effect (5 U . S.C. 608(b)).

(h) Periodic Review of Rules.

(1) In Ceneral.?Not |ater than 10 years after the
date of publication of a final rule that was
determ ned to have a significant econom c inpact on a
substantial nunmber of small entities, and not |ater
than every 10 years thereafter, the issuing office or
bureau shall conplete a review of the rule to assess
its inpact on small entities and determ ne whether the
rul e should be continued w thout change, anended or
rescinded. In nmaking such a determination the office
or bureau shall consider:

(A) The continued need for the rule;

(B) The comments filed by the public
pursuant to the notice required by paragraph
2(h)(2)(A) and other conmments or conplaints
received fromthe public concerning the rule;

(C) The conmplexity of the rule;

(D) The extent to which the rule overl aps,
duplicates or conflicts with other Federal rules
and, to the extent feasible, with State or |oca
governnent rul es; and



(E) The length of tine since the rule was
previously reviewed pursuant to this paragraph or
t he degree to which technol ogy, econom c
conditions, or other factors have changed in the
area affected by the rule.

(2) Federal Register Publications.??

(A) At least 9 nonths before the date a
review requi red by paragraph 2(h)(1) nust be
conpl eted, the issuing office or bureau shal
publish a notice in the Federal Register solic-
iting coments on the continued need for the
rule, its inpact on small entities and whet her
the rul e should be continued, anended or
resci nded.

(B) Not later than the date a review
requi red by paragraph 2(h)(1) must be conpl et ed,
the issuing office or bureau shall publish in the
Federal Register:

(i) Anotice of its determ nation to
continue the rule w thout change, together
wi th an explanation of that determ nation
or

(ii) Consistent with the requirenents
of 5 U S.C. 553, a proposed or final (or
interim rule to amend or rescind the rule.

These notices shall be forwarded to the Senior
Advi sor to the General Counsel for Regul atory
Affairs for review prior to publication

(1) Judicial Review

(1) In Ceneral .??Ofices and bureaus are advi sed
that section 242 of the Small Business Regul atory
Enf or cenent Fairness Act of 1996 (Pub. L. 104-121)
amended RFA section 611 to provide for judicial review
of agency conpliance with the RFA provisions
gover ni ng:

(A) Certifications that a proposed or final
rul e does not have a significant econoni c inpact
on a substantial nunmber of small entities, and



deterninations that the RFA does not apply to al
or part of a particular regulation;

(B) The content of a final regulatory
flexibility analysis, including whether
guantification of the effects on small business
is practicable or reliable;

(C) Determnations to waive or delay com
pletion of an initial regulatory flexibility
anal ysis, or to delay conpletion of a final
anal ysi s;

(D) The periodic review of rules determ ned
to have a significant econonm c inpact on a
substantial nunber of small entities; and

(E) Ofice or bureau efforts to solicit
public conments on a proposed rule that will have
a significant econom c inpact on a substanti al
nunber of small entities fromaffected snal
entities by neans other than publishing the
proposed rule in the Federal Register for
comrent .

(2) Renedies.??If a court finds that an office or
bureau did not conply with the RFA, renedies avail able
i nclude remanding the rule to the agency and
suspendi ng enforcenent of the rule with respect to
smal | entities.

3. Prepublication Notification of Certain Rules to the
Chi ef Counsel for Advocacy.

(a) In General. To facilitate the review by the Chief
Counsel for Advocacy of proposed rules that require the
preparation of an | RFA, EO 13272 (August 13, 2002) requires
t hat agencies notify the Chief Counsel of such proposed
rules prior to publication.

(b) Notification Procedures. As soon as an office or
bureau determ nes that a proposed rule will require an
| RFA, the office or bureau shall notify the Senior Advisor
to the General Counsel for Regulatory Affairs, who wll
coordinate notification to the Chief Counsel for Advocacy.

4. Snmall Business Conpliance CGuides.




(a) In CGeneral .??For each final rule (or group of
final rules) that was determ ned to have a significant
econom ¢ inmpact on a substantial nunber of small entities,
the issuing office or bureau shall publish one or nore
guides to assist small entities in conplying with the rule.
These publications shall be designated "small entity
conpl i ance guides." (See section 212 of the Snall Busi ness
Regul at ory Enforcenent Fairness Act of 1996 (Pub. L. 104-
121).)

(b) Contents.??Each small entity conpliance guide
shal | : ?

(1) Explain the actions a small entity is re-
quired to take to conply with the rule (or group of
rules); and

(2) Be witten in plain | anguage, taking into
account the subject matter of the rule and the
| anguage of applicable statutes.



